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TO THE DETERMINATION OF CRIMES. 341 

circumstances of aggravation or alleviation:" Comm. v. Q-able,1 
S. & R. 435. These remarks refer more particularly to discre- 
tionary punishment exercised under a statute, but the discretion 
of the judges is similarly exercised under the common law. The 
principle is the same in both cases: Rex v. Wilkes, 4 Burr. 
2539; 1 Lit. Abr. 477 ; Witman v. Ely, 4 S. & R. 265 ; 4 Bl. 
Com. 378-380. 

37. The plan laid down at the commencement of' this treatise 
has now been acted upon as fully as space would allow. The 
origin, early history, and general principles of the common law 
have been sought out, and an examination made into the applica- 
tion of these last, briefly to England, and much more fully to the 
United States as a nation, and to the different states of the Union. 
The different parts of the subject have also been particularly con- 
sidered. In view of the whole question, and of the matter which 
has been selected, 1 the following, from the London Jurist, p. 31, 
for 1827, may not be an inapt conclusion : — 

38. " The common law of the United States is becoming more 
and more malleable; definition and certainty are supplanting 
mystical traditions, and as the late accomplished American Judge 
Wilson remarked in a charge to a grand jury, ' the accommodat- 
ing principle of a common law will adjust itself to every grade 
and species of improvement, and attain, in the progress of time, 
higher and higher degrees of perfection, resulting from the 
accumulated wisdom of ages.' " 



RECENT AMERICAN DECISIONS. 

Supreme Court of Vermont. 

STUKELY THORNTON'S EXECUTORS v. STUKELY THORNTON'S 

HEIRS. 

The proponent of a contested will is required to produce and examine all the 
attesting witnesses if in his power so to do. 

The law of this state follows the rule of the English Court of Chancery, which, 
before a will could be established, required all the subscribing witnesses to be exam- 

1 See supra, p. 1, § 19 and n. 
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ined, unless impracticable, as in cases where an attesting witness is dead, insane, 
absent from the state, or rendered incompetent subsequent to his attestation. 

The rule is founded upon reasons of policy and caution, and has no reference to 
the measure of proof. The will should be admitted to probate if there is a fair bal- 
ance of testimony in favor of its validity. 

While the will may not be established without the testimony of the subscribing 
witnesses when obtainable, it may be without this testimony in its favor. It may 
be probated against this testimony by proof of the necessary facts from others. 

It is well settled that a party may prove the facts in issue to be ditferent from a 
statement of them made by witnesses he has called. 

But, as a general rule, a party is estopped from introducing testimony merely to 
discredit his own witness, even though the witness has been examined by the other 
party upon new matter. The sanity of the testator is not new matter as distin- 
guished from the regularity of the signatures ; but both are branches of the same 
matter — the due execution of the will. 

This general rule is not inflexible. If the subscribing witness to a will gives 
testimony against his attestation to the effect that the decedent was not of testa- 
mentary capacity, the proponent, who has been compelled by the rule of law to 
call him, is at liberty not only to prove the fact to be otherwise, but also to impeach 
the credit of such witness by proving that the witness has made previous declara- 
tions inconsistent with his testimony. 

The proponent of the contested will produced the three subscribing witnesses and 
examined two, but declined to examine the third. The court required the propo- 
nent to examine the third which he did under this order, but only as to the formalities 
of the execution. On cross-examination the witness said that the decedent was not 
of sound mind when he executed the will. The proponent was then permitted to 
impeach the witness by proving his previous declarations to the effect that the dece- 
dent was of testamentary capacity at the time in question ; and it is held there was 
no error. 

The testimony of a subscribing witness as to the sanity of the testator is required 
in part on account of his special opportunity and occasion to observe the capacity 
of the decedent at the precise moment in question, but is to be weighed not only 
with reference to this but also with reference to his care, skill, judgment, memory, 
and truth. His testimony is not invested by law with any fictitious official value 
beyond what it is worth under the usual considerations which govern the value of 
testimony. 

It was not error for the court to refuse to tell the jury that certain testimony 
against the sanity of the decedent created a strong presumption against the valid- 
ity of the will, even though it came from an attesting witness who was also the 
attending physician of the alleged testator. 

A draft of a will which was never executed by the testator but was made under 
his direction, may, where accompanied by proper evidence, afford " very con- 
siderable light" upon the question of the testator's intentions, and is evidence upon 
the questions of capacity and undue influence. 

The party discharged but did not conceal a witness who was subsequently called 
and examined by the other party. It was not error for the court to not permit the 
party to be asked whether he discharged the witness on account of an apprehension 
that he would testify to certain facts. 

When a witness, after being once examined and dismissed, returns to correct an 
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error in his testimony, the court may in their discretion limit the cross-examination 
strictly to the point corrected. 

That a legacy is made which would not hare been thought of but for the sugges- 
tion of another, does not necessarily prove incapacity. That suggestions were 
made does not necessarily prove that the legacy would have been forgotten without 
them, but it is a circumstance proper to be considered with others upon the main 
question of capacity. The contestant is not, on special request, entitled to a charge 
that the jury may infer that the legacies suggested would have been forgotten but 
for the suggestion, and that from this they may infer incapacity. It is enough if 
the court gives the jury the true rule as to what constitutes testamentary capacity, 
and directs the attention of the jury to the classes of evidence on each side which 
relate to it. 

Where the testimony is conflicting, a party cannot, on special request, insist that 
the court shall collate certain conceded and certain disputed facts — relating to the 
testator's age, infirmity, malady, the fairness of the will, the importunities of 
legatees and the persons about him — and isolating these facts from others which 
affect their force, make them the subject of a distinct branch of his charge to 
the jury, as sufficient, if found, to authorize the jury to infer undue influence. It 
is enough if the court gives the jury the true rule as to what constitutes such undue 
influence as to invalidate a will, and, after calling their attention to the matters 
named in the request and to the other evidence on each side bearing upon this point, 
leaves the jury to pass upon the question in view of all these facts together. 

This was an appeal to the County Court from the decree of 
the Probate Court, allowing the instrument in question as the last 
will and testament of Stukely Thornton. The case was tried by 
jury in the County Court of Rutland county, March Term 1865, 
Kellogg, J., presiding. The case passed to the Supreme Court 
on exceptions, and was first heard at the January Term 1866, in 
Rutland, and subsequently, by order of court, re-argued at the 
General Term held at Montpelier in October 1866. 

Daniel Roberts and George W. Harmon, for the proponents. 

E. J. Phelps, Edwin Edgerton, and 0. 0. Dewey, for the 
contestants. 

The opinion of the court, which sufficiently states the facts 
upon the main questions involved, was delivered by 

Steele, J. — I. 1. In the County Court, upon appeal from the 
Probate Court, on trial of the issue whether the probate should 
pass, the proponent of the will examined two of the attesting wit- 
nesses and produced the third, Dr. Woodward, but declined to 
examine him. The court ruled that the third must also be exam- 
ined by the proponent. The third was accordingly under this 
order of the court examined, but only in respect to the formal 
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execution of the will. Then, on cross-examination, the witness 
stated in substance, that the decedent was not, in his judgment, 
of testamentary capacity when he executed the will in question. 
After the usual preliminary inquiries, the proponent was permitted 
in the progress of the trial, for the avowed purpose of impeach- 
ing the credit of the witness Woodward, to prove, by the deposi- 
tion of Mr. Parker and by other persons, that the witness had out 
of court expressed a different opinion, to the effect that the dece- 
dent was of sound mind at the time, and that his faculties seemed 
to have been just spared to make this will. To the admission of 
this impeaching testimony the contestants excepted, upon the 
ground that the proponent should not be allowed to attack the 
credit of his own witness. 

The first question for decision is, whether it is necessary for the 
proponent, in order to establish a will, to produce and examine all 
the attesting witnesses, when in his power so to do. If this is not 
necessary, Dr. Woodward might be treated as not the witness of 
the proponent. The case would resemble Bex v. Oldroyd, Russ. 
& By. Cr. Cases 88, in which the judge of his own motion called 
as a witness the prisoner's mother, whose name was indorsed on 
the indictment as one of the witnesses for the prosecution, but 
who had not been called by the prosecuting counsel. Her testi- 
mony proved favorable to the prisoner ; and the court then per- 
mitted her to be impeached, by reference to her former deposition. 
In this, although the trial was upon an indictment for murder, all 
the judges, including Lord Mansfield and Lord Ellenbobough, 
held there was no error. 

Our statute requires wills to be attested by three witnesses, but 
is silent as to the manner in which they shall be proved when 
contested. When not contested the statute provides, that they 
may in the discretion of the judge be admitted to probate upon 
the testimony of one of the subscribing witnesses : Gen. Stat. 
p. 379, § 18. This provision would indicate that more were to 
be required in other cases. In an English common law court, 
when, as in an action of ejectment, the issue was made upon the 
validity of a will, the devisee -was obliged to call but one of the 
attesting witnesses, if that one testifies to a sufficient execution : 
1 Phil. Ev. (Cowen & Hill's Ed.) 496, 501 ; Anstay v. Bow- 
sing, 2 Str. 1254 ; Jackson ex dem. Le Gtrange v. Le Grange, 
19 Johns. 386. In the Ecclesiastical Courts, it was necessary 
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that all should be produced by the devisee, if in his power ; but 
he was not required to examine all himself: The Loehlibe, 1 Eng. 
Law & Eq. 645-7. 

It is urged that one or the other of these rules should prevail 
here. But, it is to be remembered, that at common law a will is 
proved merely for the purpose of the case on trial, and may be 
again put in issue ; and in the Ecclesiastical Courts it was proved 
with reference to the distribution of none but personal estate : 2 
Bouvier's Bac. Ab. 730. The only method by which until 
recently a will, when it related to real as well as personal estate, 
could be established in England, was by a bill in Chancery ; and 
in such cases, says Lord Camden QHindson v. Kersey, 4 Burn. 
Ecc. Law 91), it was the " invariable practice" to require the 
three witnesses to be examined. It would seem, however, that 
upon an issue in Chancery, other than for the purpose of estab- 
lishing the will, the examination of the three witnesses was not 
required. So, in the case Tatham v. Wright, 2 Russ. & Mylne 1, 
reported also in 6 Eng. Ch. Rep. 366, where the will was attacked 
by the heir-at-law, who brought his bill praying that the will be 
declared void, and the devisee be restrained from setting up a 
legal estate as a bar to an ejectment, and issues upon the validity 
of the will were made up and sent out for trial by jury before 
Parke, J., one only of the subscribing witnesses was examined 
by the devisee, the others being produced in court and offered to 
the other party. The verdict being in favor of the will, the heir- 
at-law filed a motion for a new trial, which was refused by Sir 
John Leach, Master of the Rolls. The heir then moved the 
Lord Chancellor for a new trial, and in the mean time his counsel 
Mr. Brougham, who had acted for him before the jury and had 
argued in behalf of the motion before the Master of the Rolls, 
had himself become Lord Chancellor. Under these circumstances 
Lord Brougham asked Lord Chief Justice Tixdal and Lord 
Lyndhurst to sit with him, and all three agreed that the motion 
was not well founded and must be refused. Lord Brougham 
remarking, " there is a broad line of distinction between cases 
where the moving party seeks to set the will aside, and cases 
where the moving party is a devisee seeking to establish it ; the 
rule which makes it imperative to call all the witnesses to a will, 
must be considered as applicable to the latter only." The appli- 
cation of this rule to " establishing wills" is also recognised in the 
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opinion of the Lord Chief Justice in behalf of himself and the Lord 
Chief Baron. The same doctrine was distinctly held by Lord 
Eldon : Booth v. Blundett, 19 Ves. Jr. 501-508. See also Chase 
v. Lincoln, 3 Mass. 236 ; 1 Phil. Ev. (Cowen & Hill's Ed.) 496-7 ; 
Ogle v. Cook, 1 Ves. Sen. 177 ; 10 Bouvier's Bac. Abr. 518-19, and 
cases cited. There are some dicta to the effect that this rule was 
not invariable, but we are aware of no English Case in Chancery, in 
which a will was established without the production and examina- 
tion of all the subscribing witnesses, if all were within reach of 
process and obtainable — unless it may be in case of waiver by 
the heir-at-law. 

It is held that the production of attesting witnesses is excused 
by proof of their death (Nicker son v. Buck, 12 Cush. 332), 
insanity (Bennett v. Taylor, 9 Ves. Jr. 381), absence from the 
country (Lord Carrington v. Payne, 5 Ves. Jr. 404), or incom- 
petency arising subsequent to their attestation (2 Redf. Wills 34 ; 
Gen. Stat., p. 378-9, §§ 10, 19. See also Wyndham v. Chet- 
wynd, 1 Black. Rep. 95). The rule which requires them all to 
be examined, if practicable, is founded upon reasons of policy 
and caution, and has no reference to the measure of proof neces- 
sary to establish a will, which is a measure no greater than is 
usually required to establish a fact : Bean v. Bean, 27 Verm. 
750. The proponent of a contested will is entitled to prevail, if 
there is a fair balance of testimony in favor of the validity of the 
will. We think, if our statute requires any aid for its interpre- 
tation from the English practice, in determining how many sub- 
scribing witnesses should be called to prove a will, we should look 
to that English court in which alone wills were, as in our Probate 
Court, established ; and to the rule of that court in establishing 
wills, instead of regarding the rule at law or in the Ecclesiastical 
Courts, or even in the recent English Court of Probate. So far 
as we are informed, the production and examination of all the 
witnesses have been always required and thought necessary in 
this state. See opinion of Isham, J., in Bean v. Bean, 27 
Verm. 749. We are of opinion that the court was correct in 
ruling that the proponent must examine all the attesting witnesses. 

2. This being settled, the next question is — Was the testimony 
on behalf of the proponent to impeach one of these witnesses, by 
his previous declarations, admissible ? It is useless to attempt 
to justify the admission of this testimony under any general rule. 
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The due execution of a will involves the question of sanity as 
■well as of signature, but even if this was not so, and the cross- 
examination instead of being legitimate had been so much upon 
a new subject as to deprive the contestant of the right, except by 
leave of court, to ask leading questions, still, under the general 
rule, the witness remains the witness of the party who produced 
him, so far that he may not be impeached by that party : Fenton 
v. Hughes, 7 Ves. 287 ; Ellicott v. Pearl, 12 Curtis 187-8 
(from 10 Pet. 440-1). Nor can the testimony relating to the 
previous declarations of the witness be regarded as proof of a 
substantive fact (Gould v. Norfolk Lead Co., 9 Cush. 338), so 
as to come within the rule which permits a witness to be contra- 
dicted, and thus incidentally impeached by proving the facts in 
issue to be different from his statement of them : Friedlander v. 
London Insurance Co., 24 E. C. L. 47, 4 B. & Ad. 193 ; Ewer 
v. Ambrose, 10 E. C. L. 220 and note, 3 B. & C. 746 ; Sigfried 
v. Levan, 6 S. & R. 308 ; The Lochlibe, 1 Eng. L. & Eq. Rep. 
645-8-9-651, a rule which is so well recognised that while a 
will may not be established without the evidence of the attesting 
witnesses, it may be established against the combined testimony 
of them all by proof from others : Lowe v. Jolliffe, 1 Black's 
Rep. 365 ; Adams v. Field, 21 Verm. 256 ; Jauncey v. Thome, 
2 Barb. Ch. 40 ; Bowman v. Christman, 4 Wend. 277 ; 10 Bou- 
vier's Bac. Abr. 527, and cases cited. 

The declarations of Dr. Woodward out of court cannot be 
shown to prove his opinion. Such statements could only have 
weight in impeaching the credit of Woodward, and not in estab- 
lishing what his opinion was or how the fact was. That the pro- 
ponent examined the witness only so far as the law made it his 
imperative duty to examine him ; that he then sought to impeach 
him, not by attacking his general reputation, but only in respect 
to this testimony by his own declarations inconsistent therewith ; 
that these declarations were made after he was selected as an 
attesting witness by the decedent ; that whatever the usual pre- 
sumption of law is, his credibility was, in fact, not indorsed by 
the party who called him under compulsion, are rather reasons to 
be urged why this testimony should be received against the 
general rule, than arguments to prove that such testimony is 
receivable under it. On the other hand, there is no force in the 
objection to the admission of this testimony so far as it is put 
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upon the ground, that it is an impeachment of the legal proof, 
■without which the will may not be established ; for the will may, 
as has already been remarked, be established against it by other 
proof. The rule which provides that the will shall not be probated 
without this testimony, does not provide that it shall not be pro- 
bated without this testimony in its favor. Being participants in 
the execution, if the will was duly signed, and thus having special 
opportunity and occasion to observe and know what the trier must 
ascertain to determine upon the validity of the will, the law as 
well as sound policy requires them to be called and heard. It 
does not require them to believed. Their claim to belief depends 
not only upon their opportunities of knowledge upon the subject, 
but also upon their care, skill, judgment, memory, and truth. 
While it is settled that their testimony may be overcome or out- 
weighed by testimony from others, produced on behalf of the same 
party, the question now is whether the force of their testimony 
to be thus overcome, may be lessened by an impeachment of their 
credit, as was done in this case, or whether, on the contrary, the 
proof from others must be sufficient to establish the fact and out- 
weigh or overcome theirs, not lessened in force by any such 
impeachment. 

We are not aware that the rule, that a party is estopped from 
impeaching the credit of his own witness, has ever been recog- 
nised as inflexible. It is not so treated by the text writers. Mr. 
Phillips says, it will not in general be allowed, but in remarking 
upon impeachment by previous declarations, refers to the opinion 
expressed by Lord Mansfield and Lord Ellehborough in Old- 
royoVs Case, before referred to, to the effect that the prosecutor 
would have had the same right with the court, to impeach the 
credit of the witness by her former deposition under the circum- 
stances of that case. Mr. Starkie also refers to the question as 
unsettled, and thinks that upon reason and principle it should, in 
some cases, be allowed to the extent of proving the representa- 
tions of the witness upon the subject in relation to which he testi- 
fied. Mr. Greenleaf refers to the question as one upon which 
there is a diversity of opinion, but says that the weight of autho- 
rity seems to be in favor of allowing witnesses to be impeached 
by former declarations, in some cases. In the course of his dis- 
cussion of the subject, he refers particularly to cases in which the 
witness is one " whom the law obliges the party to call, such as 
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the subscribing witness, to a deed or will or the like ;" and seems 
to think their general credit may be impeached by the party call- 
ing them: 1 Phil. Ev. (Cowen & Hill's Ed.) 309-11 ; 1 Starkie's 
Ev. 217-20 ; 1 Greenl. Ev., § 443. See also discussion of cases 
relating to right of party to contradict, and sometimes even to 
discredit his witness in 2 Ph. & Amos Ev. (5th Am. Ed.) 838-43 
[*902 et seq.]. 

Nor are the books destitute of express judicial decisions to the 
same effect. The refusal to admit precisely such testimony as 
this on the part of the proponent, to impeach the subscribing wit- 
ness of a will, was disapproved by the Supreme Court of Penn- 
sylvania in Cowden v- Reynolds, 12 S. & R. 280, and a new 
trial granted that it might be received. So, too, in Dennett v. 
Bow, 17 Maine 19, a new trial was granted upon the sole ground 
that the court below rejected such testimony in a trial upon the 
issues of the sanity of the testator, and the due execution of the 
will. This case was affirmed by Skorey v. Eussey, 32 Maine 579. 
In South Carolina, the admission of evidence to impeach the 
general credit of the subscribing witness to a deed, on the part 
of the party who called him, was approved: Williams v. Walker, 
2 Rich. Eq. Rep. 291. 

In Bootle v. Blundell, 19 Vesey, Jr., 500, 502-509, all the 
attesting witnesses gave their depositions in the Court of Chan- 
cery, but upon trial of the issues sent by the court to the jury 
one only of the subscribing witnesses was examined, the plaintiff 
declining to examine the other two. The plaintiff introduced 
other proof, strongly in his favor, and the defendant then gave 
up the cause. Afterwards the defendant moved for a new trial 
because all the attesting witnesses were not examined. The Lord 
Chancellor (Eldon) holding that the heir at law might waive the 
rule of court for his benefit that all the attesting witnesses must 
be examined, and from an examination of the whole record, being 
satisfied that their testimony would not alter the result, and 
guarding the case as a precedent, denied the motion : but ex- 
pressed great dissatisfaction with the irregularity of the trial, and 
remarked that the subscribing witnesses " are the witnesses of 
this court and not of either party, as erroneously considered." 
" If," he says, " the object is to establish a will, this court does 
not give the devisee the opportunity of carrying it before a jury 
until all the three witnesses have been examined, and will have 
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them all examined, considering them as its witnesses, without 
entering into the dispute frequently occurring in a court of law, 
whether the person called is the witness of the one party or the 
other." " This court, therefore, before an heir shall be deprived 
of that opportunity. which the law gives him by repeated eject- 
ments to question again and again the validity of the will, until 
his conduct constitutes a case of that vexatious nature which 
induces the court to grant an injunction, the court, as it will 
know the whole truth, expects that all the witnesses shall be exa- 
mined on the one side or the other. If I had tried such an issue 
I should have told the jury that these witnesses, if not to be con- 
sidered the witnesses of the plaintiff, were not, though they had 
been called by the defendant, his witnesses, but that this was a 
proceeding to try the actual fact with a view to the information 
of this court ; who must, to establish the will, know the whole, 
and therefore the case must go to trial without that prejudice 
which is the consequence of considering them as the witnesses of 
either party, and merely as a judicial proceeding to inform the 
court." 

In all these cases the witnesses were what may be called 
instrumental witnesses. Many cases may be cited the other 
way (as see Brown v. Bellows, 4 Pick. 194 ; Queen v. State, 5 
Harr. & John. 232 ; Lawrence v. Barker, 5 Wend. 301 ; Whit- 
aJcer v. Salisbury, 15 Pick. 544) ; and in such a conflict of autho- 
rity, this being the first occasion on which the question has, so 
far as we are informed, arisen here, we have felt considerable 
hesitation about admitting an exception to a wholesome general 
rule. But where the reason of a rule ceases the rule generally 
should also, unless some special inconvenience or mischief will be 
likely to arise from the practical application of the exception. 
The reason of the general rule is that a party should be estopped 
from impeaching the credit of the witness whose credibility he 
indorses by calling him. The reason fails when in fact the party 
is, as in this case, compelled by law to call him, no matter how 
much he doubts the credibility of the witness, before he can be 
allowed to prove his case by others on whom he relies. There 
certainly would seem to be no ground in reason or convenience in 
holding the party estopped from impeaching such a witness to the 
extent of proving his former declarations on the same subject. 
The fairness of holding a party estopped by reason of an act with 
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relation to which he has no choice or by an indorsement which 
he does not make of a witness whom the law calls and makes 
current whether the party indorses him or not, may well be 
questioned. It would seem enough that the party is obliged to 
examine him and make his way through him by such an impeach- 
ment and to prove the facts by others — that he is required to 
furnish the court with the testimony of the attesting witnesses on 
account of the presumption of their knowledge of the matter, with 
the permission to endeavor to overcome their testimony if ad- 
verse—without tying his hands in the effort to overcome it, by 
depriving him of the ordinary, natural, and most effective means 
to aid him in so doing. The case is quite different from the one 
supposed, in which the only person who knows a material fact, as 
in an assault, is called from the necessity of the case and testifies 
against the party who called him. If no one else knows the fact 
the party cannot be benefited by impeaching the witness, because 
that will not prove the fact ; and if any one else does know it and 
is reliable, he should have seen to it that he called the reliable 
witness. He is at liberty to choose. But if by some rule of law 
he was first compelled to call one of the witnesses in preference 
to the other, the cases would be similar. It is strongly urged that 
though the witness may not have been indorsed by the proponent, 
he was indorsed by the decedent. If we assume that he signed 
at the request of the decedent, which in some cases might be the 
point in question, and that the devisee who claims through the 
will to represent the decedent is more responsible for the dece- 
dent's selection than the contestant who claims by heirship to. 
represent him, still the case stands very differently from the case 
of any other than an instrumental witness. That individual of 
the bystanders who was asked to write his name as a witness must 
be called. In ordinary cases of requesting a bystander to re- 
member and bear witness, the party would not be required to call 
the person whose attention was invited, if he preferred to call 
others instead. The witnesses to an instrument, even if carefully 
selected at the time they attest, may change in character, feeling, 
and interest before being called to testify. To forbid the propo- 
nent the impeachment of a witness to the will by his own declara- 
tions made after his selection as an attesting witness, while, if he 
becomes entirely incompetent, the will may be proved without 
his testimony, would, we fear, be carrying the general rule to an 



352 THORNTON'S EXECUTOES v. THOENTON'S HEIRS. 

extent which would be inconsistent and could only be justified by 
artificial and arbitrary reasons, and which would not be calculated 
to aid the truth, the ultimate end of laws of evidence. We are 
aware that many but not all the reasons for admitting this testi- 
mony would apply as well to an impeachment of a general nature. 
But the authorities have in many instances made a clear distinc- 
tion between the admission of an impeachment of the general 
veracity of the witness and an impeachment by proving declara- 
tions of the witness inconsistent with his testimony. Whether 
the distinction is well taken we desire to express no opinion. 
We think this testimony, to the extent and under the circum- 
stances of its admission in this case, was properly received. 

3. Another question grows out of the testimony of this attesting 
witness, Dr. Woodward. The contestants excepted to the refusal 
of the court to instruct the jury in accordance with their sixth 
request "that the testimony of Dr. Jonathan D. Woodward, as 
being one of the subscribing witnesses to the instrument in ques- 
tion and the attending physician of the alleged testator, was 
entitled to much consideration on the question of capacity, and 
raised a strong presumption against the validity of the will." 
The weight of his testimony, so far as it depended on his being a 
medical attendant of the decedent, must be conceded to have been 
a matter of fact with relation to which the comments of the court 
are not a subject of exception. But it is claimed that the weight 
of his testimony, so far as it depended on his being a subscribing 
witness, was a matter of law and that the court was bound to rule 
as requested, even though the witness was contradicted by both 
the other subscribing witnesses and by his own previous declara- 
tions, and even though by his own statement he made no sugges- 
tion to any one, at the time of the execution of the will, that he 
doubted the testator's capacity, and was not sure that he had any 
conversation with the testator on the day in question. The court 
in response to this request told the jury that they should consider 
his professional skill and experience, but that the weight and 
value of his testimony must also be determined, like that of the 
other witnesses on this subject, " with reference to his opportu- 
nity for observation, his skill and care in observing, his intelli- 
gence and powers of discernment and memory," which doubtless 
would ordinarily be a correct rule for measuring the value of the 
testimony of a truthful witness. Is there a weight given by law 
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to the testimony of a subscribing witness apart from or beyond 
what it would be entitled to under these considerations which 
usually govern the value of testimony ? We think the promi- 
nence which, in opinions where both law and fact are discussed, 
is given by courts to the testimony of a subscribing witness to a 
will, arises from his acknowledged opportunity of observation at 
the precise time in question, and from the probability of his using 
the opportunity on account of his participation in the transaction. 
If it clearly appears from his own testimony that he did not use 
the opportunity, this special value of his opinion ceases. It is 
because of this opportunity, and not because he wrote his name 
on the instrument, that the testimony of an attesting witness is 
usually listened to with attention, and it was with reference to 
this opportunity that the jury were instructed to weigh the testi- 
mony of Dr. Woodward. It was not entitled to more weight than 
testimony from other witnesses of equal credit, better opportunity, 
and more judgment and knowledge upon the subject. It should 
not be invested by law with any fictitious official weight, so as to 
pass for more than it is worth ; and its real value, if truthful, is 
measurable by the rules laid down by the court. This question 
is to some extent involved in the one already passed upon. If 
evidence to impeach the credit of Dr. Woodward was properly 
received, it would hardly be consistent to hold as a matter of law 
that his testimony deserved especial consideration and carried a 
strong presumption with it, whether his credit was successfully 
impeached or not. 1 We find no error in the refusal of the request 
or in the instructions of the court upon the subject. 

II. The contestants in their eleventh request asked the court 
to rule that for the reasons named in their request, " the evidence 
in regard to the two previous wills drawn up but not executed by 
the alleged testator, afforded no proof of any intention on his part 
that could be taken into consideration on the question of capacity 
or influence." It is well settled that evidence of previous wills, 
executed or unexecuted, drawn under the instructions of the 
testator, is admissible. So, too, evidence is received, as was 
done here, to prove the condition of the testator's estate, his 
family relations, affections, and declarations of testamentary 

1 As to value of testimony of attesting witness, see note (1), Burrowes v. Lock, 
10 Vcscy (Sumner's edition), p. 476. 
Vol. XV.— 23 
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intention, accompanied by no act. Such evidence informs the 
triers of the preferences of the testator, and the operations of his 
mind upon the subject, when he was confessedly in sound health, 
and thus aids them in determining whether the instrument in 
question was the work of the same will. The counsel for the 
contestants concede in argument the admissibility of this testi- 
mony, but deny that it is entitled to any force. To be admissible, 
it must be relevant to one of the two questions tried, capacity 
and influence ; and if the court had told the jury, as requested, 
that it was not to be considered on either of these questions, he 
would have ruled the evidence out of the case. The reasons of the 
request are, in substance, that the other testimony in the case 
destroyed the force of this. The jury would be the judges upon 
that question if the other testimony was conflicting, or if it was 
of a character not to necessarily deprive this testimony of all 
weight. The first ground upon which this request is based is, 
that the testimony of Colvin shows the two unexecuted wills to be 
unlike. If they were substantially unlike, it might lessen but not 
destroy their title to consideration. The testimony of Colvin 
does, however, tend to show that they were substantially alike. 
The draft of 1858, as he says, was left unexecuted by the dece- 
dent on account of a difficulty between the testator and the heirs 
of his deceased son Jeremiah, which it appears involved not over 
six hundred dollars, and the draft of 1860 was made in order, as 
the testator said, to make this right. The witness remembers no 
other material changes. The heirs of Jeremiah were still made 
legatees in the draft of 1860, and were provided for more gener- 
ously than other grandchildren of the testator. The second 
ground of this request is, that the draft of 1860 was made with 
relation to this difficulty, which the contestant's evidence tended 
to show ceased before the will in question was executed in 1865. 
The testimony on the subject of the continuance of the difficulty 
was conflicting, and the court could not in any event have based 
upon it the charge requested, without deciding the fact. But 
assuming that the jury found that the difficulty was healed, the 
case is not changed ; for the will of 1865 did make a different 
bequest to these heirs from the one provided in the draft of 1860, 
while most of the legacies remained substantially the same. They 
were precisely the same to the heirs of his other deceased son 
Stukely. No change was made in the legatees, with the excep- 
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tion of the addition of Mary E. Maranville, who was not born 
when the draft was made, and is made to divide the bequest which 
was there provided for her sister, and the substitution of the 
widow of Abel Thornton, as residuary legatee, in the place of 
Abel Thornton himself, he having died since 1860, and before the 
execution of the will in question. The other reason, which is 
made the ground of this request, is the fact that the testator kept 
the draft of 1860 until 1865 without executing it. This was a 
proper subject of comment on both sides, but that an intention is 
not executed is not conclusive proof that no intention existed. 
Upon the undisputed facts of the case we think the court was 
justified in telling the jury that the instructions to Oolvin, with 
relation to drawing the unexecuted will of 1860, should in any 
event be regarded as affording " very considerable light" upon 
the question of the testator's intentions. So far as the will in 
question varied from the draft, or so far as that part of the 
instructions which related to the heirs of Jeremiah affected the 
case, the contestants had the advantage of it under this charge. 
We therefore think there was no error in this portion of the 
charge, either considered with reference to the refusal of the 
request, or considered affirmatively with reference to the instruc- 
tions the court did give the jury. 

III. 1. The court refused to permit the party to be inquired 
of whether it was not his apprehension that Wood would testify 
in a particular manner which induced him to discharge Wood 
from further attendance, on his behalf, as a witness. It is not 
claimed that the witness was concealed. He was merely dis- 
charged, and afterwards summoned and examined by the other 
party. We think no error can be based upon this ruling. 

2. Nor do we think that the refusal of the court to permit Willard, 
after he returned and corrected a point in his testimony, to be 
re-cross-examined except strictly upon the point corrected, can be 
treated as a ruling upon a question of law. In the opinion of the 
majority of the court, it was entirely in the discretion of the judge 
whether the cross-examination should be thus limited or not ; and 
in the opinion of other members of the court the question was 
improper, because it called the attention of the witness to no 
single point in his testimony in the Probate Court, but to the 
whole collectively, and assumed that there was a contradiction 
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between the testimony of the witness then and in the County 
Court. 

3. The question allowed to be put on cross-examination to Dr. 
Allen is objectionable, because it assumes a state of facts upon 
which no medical or expert opinion could be based. Dr. Allen 
seems to have so understood it, and declined to give any such 
professional opinion, but replied in substance : " I must under- 
stand from your question that the man was able to make a will." 
The whole matter stands as if the question was unanswered, and 
the propriety of the question, as the correlative of the one asked 
on the examination in chief, need not be considered. 

IV. 1. The contestants except to the refusal of the court to tell 
the jury, in accordance with the third and fourth requests, that 
if his wife and the great-grandchildren, Stukely, Maynard, and 
Flora J. and Mary E. Maranville, who are all legatees, would 
have been omitted in the will by the testator, without motive, but 
for the promptings and suggestions of others, they would be 
authorized to infer testamentary incapacity. The main evidence 
upon which this request is founded is the testimony to the effect 
that some one said to the testator, when he was giving his instruc- 
tions for the drawing of his will, " you must not forget Stukely 
and the little ones," and he said he had not, and remembered 
them with the same amount of property he had set apart for them 
in the unexecuted draft; and the testimony of another witness 
that his wife who was present said to him that he must not forget 
Stukely, and he replied, " I must not forget my wife." It is not 
clear that any one used this language with reference to any sup- 
posed lack of memory. It seems rather to have been used as a 
reminder, on the part of the heirs who were present, of their 
desire that these little ones should be remembered with a bequest. 
We think the evidence that they would have been forgotten is 
exceedingly slight and inferential. There is other evidence of 
conversation between the testator and the scrivener, and with the 
wife as to her legacy, but it adds very little, if anything, to that 
mentioned. That a legacy is made which would not have been 
thought of but for the suggestion of another does not necessarily 
prove incapacity. It might occur with the strongest mind in the 
vigor of youth and health. The fact that such suggestions were 
made is proper evidence to consider with other circumstances 
upon the question of capacity. The court did tell the jury, in 
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response to the second request, that the testator must have been 
capable, without prompting, of collecting and retaining in his 
mind long enough to form a rational judgment upon them, the 
amount and condition of his estate, the names and number of those 
having claims upon him, their relative merits and necessities, and 
what he had before done for each ; in short, that " he must have 
been capable of recollecting the full state of all his affairs, and 
of weighing the just merits and demerits of those who belonged to 
him, by remembering all and forgetting none ;" subsequently 
properly explaining and qualifying this expression so as not to fix 
a standard of capacity equal to the transactions of an extensive 
or complicated business. We do not think that the contestants 
were entitled, in addition to this, to an application of this rule to 
a supposed omission of particular individuals which the jury 
might find, would have been made but for the prompting of others. 
To say to the jury that, from this scrap of evidence, they might 
infer that some one would have been forgotten, and that from this 
inference they might infer testamentary incapacity, and to make 
this the subject of a distinct separate submission to the jury, would 
have been giving this evidence a very undue prominence. It 
would have been more becoming in the argument than in the 
charge of the court to the jury. We think that it was enough 
that this evidence was given the jury, with other surrounding 
circumstances, to be weighed on the main question. 

2. For somewhat similar reasons, we think the court was right 
in refusing the ninth request, in which the contestants had col- 
lated certain conceded and certain disputed facts, and isolating 
them from others which would affect their force, asked the court 
to say to the jury, that they might infer undue influence from 
them if found. The court properly explained to the jury what 
would amount to undue influence, and called the attention of the 
jury to the different classes of testimony tending to show it, and 
left it for them to say how the fact was. It was not the duty of 
the court to isolate a part of the case from the other facts which 
affected it, and make this unreal case the subject of one separate 
branch of his charge. All the matters named in the ninth request, 
namely, the age of the testator, his infirmity, the nature of his 
malady, the fairness of the will, the effects of undue importunity, 
the circumstances under which the will was made, were called to 
the attention of the jury, and they were left to decide the question 
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of undue influence in view of all the facts together. The court 
was not bound to tell the jury just how much evidence would be 
sufficient to sustain a verdict upon the ground of undue influence. 
Had no other facts appeared in the case qualifying those named 
in the ninth request, it might have been error for the court to 
refuse to charge as therein requested. The other exceptions 
saved on the trial were abandoned in this court. 

The result is, the judgment of the County Court is aflirmed, and 
ordered to be certified to the Probate Court. 



We feel gratified to be able to speak 
in unqualified commendation of the 
manner in which the foregoing opinion 
is prepared, with the single exception 
of its extreme length, which is not the 
most objectionable feature in legal opi- 
nions. The points decided here are so 
numerous that the whole opinion must 
necessarily cover considerable space. 
And it is really refreshing to read an 
opinion like this, where the judge and 
the counsel have nobly surveyed and 
mastered the whole ground, and read 
through every case bearing upon the 
questions decided. 

The points determined are not free 
from doubt and difficulty, and one has, 
perhaps, no right to make serious objec- 
tion to any view which one may choose 
to take in regard to them. But it is 
well, we think, to make as few excep- 
tional rules in the law of evidence as 
practicable. It has always seemed to 
us that the better rule in regard to the 
proof of wills, is that which obtains in 
the common law courts and the Court 
of Probate, and formerly in the Eccle- 
siastical Courts in England, that the 
party setting up the will must produce 
all the subscribing witnesses which are 
within his power, and may examine one 
or more, at his election, and give the 
other party the opportunity of examin- 
ing the others. In the common law 
courts, upon an issue affecting the title of 
real estate depending upon a will, it was 
not held indispensable for the party 



claiming under the will to produce any 
more than one of the witnesses, if he 
was willing to incur the unfavorable 
presumption likely to arise from his not 
producing the others in court. And in 
chancery, in all cases except upon a bill 
in favor of the devisee against the heirs, 
to establish the will, the same rule pre- 
vails as in the Ecclesiastical and Probate 
Courts in England. This great pre- 
ponderance of authority, and the greater 
symmetry thereby preserved in the law, 
would have induced us to have adopted 
that view, probably. For in that mode 
of procedure there would have been no 
inconsistency in allowing the party set- 
ting up the will to contradict the witnesses 
not called by him, if they gave testimony 
against the will, by showing that they 
had made declarations out of court incon- 
sistent with their evidence in court : or 
even to allow such party to impeach such 
of the subscribing witnesses as are not 
called by him. 

As to those of the subscribing wit- 
nesses to a will whom we require the 
party to call, there is no very great harm 
done in making an exception in favor 
of the party thus compelled to call the 
witness to the extent of allowing him to 
discredit the witness thus compulsorily 
called by him, by general evidence of 
want of veracity, or by proof of contra- 
dictory statements made out of court. 
But, to be consistent, if we allow the 
party, under such circumstances, to im- 
peach his own witness in one mode, we 
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certainly should not refuse the same ing the Probate Court, in their discretion, 

thing in another form. to grant probate of wills upon the testi- 

We should, therefore, have preferred mony of one witness, when no one ap- 

to let a subscribing witness to a will who pears to contest it, give great countenance 

volunteers to discredit himself by im- to the rule established in this case, 
peaching his own solemn attestation, There can be no doubt that instructions 

stand upon such impeachment alone, given by the testator for drawing a will, 

inasmuch as we regard it by far the most or the draft, if known to him or made 

effectual impeachment which could be in conformity with his instructions, 

offered, inasmuch as it is altogether although not executed by him, is of great 

deliberate and without apology or excuse, importance upon any question of testa- 

The Vermont practice in the Probate mentary capacity or undue influence. 
Court for a great number of years, and The other points decided seem most 

especially the recent statute there, allow- unquestionable. I. P. R. 



District Court of Philadelphia. 

CREIGHTON v. LADLEY. 

Where a copy of a lease was duly certified to have been acknowledged before a 
magistrate, and recorded with the mortgage under the Act of 27th April 1855, 
respecting chattel mortgages, it was held, that, in the absence of evidence of fraud, 
and where the question was not upon the execution and delivery of the lease, the 
certificate could not be contradicted by parol evidence. 

Rule for new trial. 
McCall, for plaintiff. 
Blackburn, for defendant. 

Opinion by 

Sharswood, P. J. — This was an action of replevin for ma- 
chinery and fixtures in a woollen-mill. The title of the plaintiff was 
as a purchaser at sheriff's sale under a,pluries levari facias upon 
a mortgage of lease and machinery from William Tomlinson, lessee 
from Sarah Hurst to Hugh Creighton and Joshua Pearce. 

The plaintiff's title depends upon the Act of 27th April 1855, 
§ 8, Pamph. Laws 369, by which it is " declared to be lawful for 
every lessee, for term of years, of any colliery, mining land, 
manufactory, or other premises, to mortgage his or her lease or 
term in the demised premises, with all buildings, fixtures, and 
machinery thereon, to the lessee belonging or thereunto appurte- 
nant, with the same effect as to the lessee's interest and title, as 
in the case of the mortgaging of a freehold interest and title as to 



